Council Notes—Fall 2010 

SIDE BAR

WHAT IS EXPECTED OF COUNSEL FOR CONSERVATORS?

By: C. Jean Stewart, Presiding Judge

Denver Probate Court

Occasionally we are asked what the court expects from counsel for conservators. I have recently spoken to several estate planning groups and expressed my strong belief that the probate bar should seek a “specialized” designation based on the unique and specialized nature of the work you do. No attorney without years of training and awareness of the complexities of this work should even undertake representation of a petitioner for appointment as a conservator and the ongoing representation of a conservator for a minor or an adult without the requisite experience to do so.

In the first instance, just like the attorney for a petitioner who seeks appointment as a personal representative bears fiduciary duties to the heirs/devisees, the creditors, the taxing authorities, and all other interested parties to the estate proceeding, the attorney for the petitioner in a conservatorship bears fiduciary duties to the respondent (who may be a minor, an adult with disabilities or one who is otherwise vulnerable) as well as to creditors, to public agencies who may be providing benefits, to other stakeholders, and to interested persons from a variety of perspectives. Inexperienced and untrained counsel may be entirely negligent or oblivious to his or her fiduciary duties to others both at the commencement of the proceeding and throughout years of reporting.

At a bare minimum, counsel for a conservator owes duties to both the conservator and to the protected person. When you approach the probate court with a petition that asserts that an individual is so limited by a health or mental condition, by age, by lack of education or intelligence, by injury, disability, or by other limitation, that you are seeking a protective arrangement for that individual on behalf of your client, you are making a Rule 11(a), C.R.C.P. representation to the court as to the “grounding” of the facts upon which the pleading is based. As counsel, you have a duty to insure that the factual basis of your petition is sound—as to the respondent (that is the name assigned to the “protected person” prior to the entry of the protective order). In the majority of cases, the respondent is unrepresented and thus the petitioner and his or her counsel are solely responsible to the court for establishing the factual allegations that eventually are the foundation recitals of the appointment order.

When the appointment order has been entered, and the conservator subsequently files the inventory and proposed financial plan and the annual financial reports, and these reports are signed by counsel the court expects that counsel’s signature is affixed with “the best of his knowledge, information, and belief formed after reasonable inquiry.” This requires that counsel’s belief about the accuracy of the financial reporting be “well grounded in fact . . .” At a minimum, the court expects that counsel for the conservator has insured that the assets listed are titled as represented, are located where represented (in the bank where listed, invested where reported, etc.) that the conservator has set up the accounts properly, followed all of the requirements of the court order appointing the conservator (such as imposing restrictions on any bank accounts, recording letters of appointment with the county clerk and recorder’s office, etc.), and has fully advised the conservator of all legal requirements under the law, including Colorado’s Uniform Guardianship and Protective Proceedings Act.

In order to minimally discharge his/her fiduciary obligation, counsel’s signature on the inventory and financial plan and the annual financial report signifies that counsel has minimally verified the factual information, informed or reminded the conservator of the applicable legal requirements, reviewed any specific requirements imposed during the appointment hearing, insured that the minimal requirements of annual reporting are complied with—such as this year’s opening balance matches last year’s closing balance. In short, when the court receives those financial reports signed by the conservator’s counsel, the court must have absolute confidence that counsel is “certifying” the facts set out therein. See Rule 11, C.R.C.P.

When, a conservator’s annual financial report includes a request that the protected person’s estate pay counsel’s fee for assisting the conservator in preparing and filing the annual report, the court assumes that the attorney is vouching for the truth and accuracy of the report. The court is less inclined to question the fees law firms charge for their diligent attention to the proper handling of conservatorships than to question the efforts some firms make to shirk their duties to handle them at all.

Recognizing that the Colorado Supreme Court now allows for “limited representation” by attorneys, we understand that some conservators may ask your law office to file their conservator’s reports, including inventories and financial plans and annual reports via Lexis Nexis File & Serve without conducting any factual investigation of the case whatsoever. We are aware that many firms use paralegals and others whose expertise and hourly rates are lower to do the routine investigative work. Clients may not fully appreciate the level of scrutiny that is being imposed upon the Courts and hence on them, as fiduciaries, and the effort required to prepare and double check a financial report. When absolutely necessary, you may have to schedule a fee hearing. 
Some of you may also be approached simply to agree to file financial reports electronically for pro se conservators without compliance with Rule 11(a), C.R.C.P. at all. BE ADVISED: Whether or not you sign the conservator report, if you enter into a Rule 11(b) Limited Representation relationship with a conservatorship for the sole purpose of making an electronic filing of their reports, the Denver Probate Court will subsequently authorize the conservator to reimburse themselves NO MORE THAN

$25.00 out of the protected person’s estate plus the filing fee charged by Lexis to file the report(s). The balance of your fee agreement will have to be negotiated with and paid by the conservator individually.

NOTE: No counsel in an on-going protective proceeding is permitted to withdraw without filing a motion to withdraw, giving notice, setting the matter for hearing and receiving an order permitting withdrawal. No order permitting withdrawal is granted by this Court where there is not a current inventory and financial plan on file and approved, a current financial report, and there must be no record of delinquencies or defalcations. This insures to the court that both conservators and their counsel have a record of compliance with their respective fiduciary duties before counsel is permitted to withdraw. If you are already counsel to the conservator and you have not been permitted to withdraw from the case, the option of choosing Rule 11(b) Limited Representation so that you do not have to sign the conservator’s reports and provide all of the assurances and reassurances mentioned above to the court, is NOT available to you.
