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In this probate proceedi ng, Sanuel C. Scott (proponent),
appeal s the probate court’s order granting partial summary
j udgment in favor of Mark A. Scott (objector) and denying
partial summary judgnment to proponent, determning that WIIliam
C. Scott (decedent), proponent’s father and objector’s
grandf at her, |acked the | egal capacity to exercise a power of
appointment. We reverse and remand for further proceedi ngs.

l.

(bj ector contends that proponent’s appeal is untinely and

that, as a result, this court lacks jurisdiction. W disagree.
A

In 1997, in a second codicil to his will, decedent
purported to exercise a power of appointnent regardi ng the
assets of a trust. Decedent died in 2000. Upon decedent’s
deat h, objector petitioned the probate court to probate
decedent’s wll and the first codicil and to exclude the second
codicil. Proponent filed a petition in the same action seeking
probate of the second codicil and seeki ng appoi ntnent as the
personal representative.

ojector filed a nmotion for partial sunmmary judgnent,
contendi ng that the exercise of the power of appointnment in the
second codicil was ineffective. Proponent then filed a notion
for partial summary judgnment arguing that there was no evidence

upon which to invalidate the second codicil. On Novenber 18,



2002, the probate court denied proponent’s notion and granted
objector’s notion, finding, based on a letter from decedent’s
personal physician, that decedent | acked |egal capacity to
exerci se the power of appointnent. Four days |ater, the court
i ssued an anended notice of trial, stating that designation of
t he personal representative remained to be decided.

I n Decenber 2002, proponent asked the court to certify, as
final for appeal, the partial sunmary judgnment regarding the
validity of decedent’s attenpt to exercise the power of
appoi nt nent .

In an order dated February 11, 2003, the court denied that
nmotion, referring to the fact that the bal ance of the trust
estate had been frozen so that there could be no withdrawal s for
any purpose w thout order of the court and concl udi ng,
therefore, that there was substantial justification to defer
appeal until all i1issues were resolved. However, in the sane
order, the court also resolved the only other issue then pending
bet ween the parties by denying proponent’s request that he be
appoi nted personal representative of the estate. Proponent
filed a notice of appeal on March 28, 2003, seeking review of
both the Novenber 18, 2002 and February 11, 2003 orders.

Arguing that the appeal was either premature or untinely as to
t he Novenber order, objector noved to dism ss the appeal. After

proponent responded, the notions division of this court deferred



determ nation of that issue to the division deciding the case.
Accordingly, we first determ ne whether the notice of appeal was
tinely filed. W conclude that it was tinely.

B.

Pursuant to 88 13-4-102, 15-10-308, C.R S. 2004, and C AR
1(a), final judgnents of the probate court are reviewable on
appeal. To perfect an appeal, a notice of appeal generally nust
be filed within forty-five days fromthe date a final judgnent
is entered. See C.A R 4(a). The tinmeliness of this appeal as
to the Novenber 18, 2002 order depends on whether that order was
a final judgnent when entered.

1.

Unli ke nost | awsuits, the probate process nay conti nue
after the court has resolved the clainms of one or nore claimnts
and may include additional hearings when other claimants submt
new and unrelated clains to be resolved. Thus, probate
proceedi ngs do not necessarily involve the sane parties
t hroughout, and unrelated clainms may be resolved in separate

hearings. See In re Estate of Cook, 245 So. 2d 694 (Fla. Dist.

Ct. App. 1971). Despite this, both the |egislature and the
suprene court have directed that CR C.P. 54 be applied to such
pr oceedi ngs.

The Col orado Rules of Civil Procedure, including the rules

related to appell ate review, govern proceedi ngs under the



Col orado Probate Code “[u]nless specifically provided to the
contrary in [the Code] or unless inconsistent with its
provisions.” Section 15-10-304, C. R S. 2004; accord CR C P. 1.
An appeal to this court may generally only be taken froma
final judgnment of the trial court. C A R 1(a). The suprene
court has consistently held that a final judgnent is one that
ends the particular action and | eaves nothing nore for the trial
court to do to conpletely determne the rights of the parties.

E.O v. People in Interest of COA , 854 P.2d 797 (Col 0. 1993);

Mssion Viejo Co. v. WIllows Water Dist., 818 P.2d 254 (Col o.

1991); Kenpter v. Hurd, 713 P.2d 1274 (Col o. 1986); Moore & Co.

v. Wllians, 672 P.2d 999 (Colo. 1983); Harding dass Co. V.

Jones, 640 P.2d 1123 (Colo. 1982); Stillings v. Davis, 158 Col o.

308, 406 P.2d 337 (1965); see In re Estate of Dodge, 685 P.2d

260 (Col o. App. 1984).

C.R C.P. 54(b) provides an exception whereby a trial court
may direct the entry of final judgnent as to fewer than all a
party’s clains, but may do so only upon an express determ nation
that there is no just reason for delay. The purpose of this
rule is to avoid dissipation of judicial resources through

pi eceneal appeals. Harding dass Co. v. Jones, supra. In the

absence of a determnation by the trial court that there is no
just reason for delay, an order that adjudicates fewer than al

the clains in an action does not termnate the action as to any



of the clainms, and the order is subject to revision at any tine
before the entry of judgnent adjudicating all the clains.
C.R C.P. 54(b).

Nowhere does the Probate Code state that these rules are to
be interpreted differently or not applied in probate cases.

In In re Estate of Binford v. G bson, 839 P.2d 508 (Col o.

App. 1992), a division of this court stated that a probate order
is final when it “disposes of and is conclusive of the
controverted claimfor which that part of the proceedi ng was

brought.” 1In re Estate of Binford v. G bson, supra, 839 P.2d at

510. Although the division cited Estate of Dodge as support for

this premse, there is no | anguage in Estate of Dodge that

supports the existence of such a test in Colorado. |Instead, the
test appears to conme froma decision of the Texas Court of

Appeal s, which uses virtually identical |anguage. See Estate of

Wight, 676 S.W2d 161, 163 (Tex. App. 1984)(“A probate order or
judgnent is final if it finally disposes of and is conclusive of
the issue or controverted question for which that particul ar

part of the proceedi ng was brought.”)(citing, anong other Texas

cases, Fischer v. Wllians, 331 S.W2d 210 (Tex. 1960)).

We concl ude that we are bound by 8 15-10-304, CRCP. 1
and 54(b), C AR 1(a), and the decisions of our suprene court,
and that the “test of finality” referenced in Binford is not

derived fromany of these sources. Consequently, absent an



anendnent to the Probate Code, the rules of procedure, or a

deci sion of the suprene court, the application of such a rule by
this court creates policy and procedure that is contrary to the
applicable statute and rules and, as a result, sets a trap for
l[itigants and trial courts.

| ndeed, neither Estate of Binford nor the Col orado and

Texas cases upon which it relies reached conclusions that were

plainly contrary to CR C. P. 54(b). See, e.g., In re Estate of

Binford v. G bson, supra (order to refund excessive conpensation

to conservatorship was an appeal abl e final judgnent when no
other clains were pending regarding appellant’s entitlenents
fromand obligations to the conservatorship and only

adm nistration of the conservatorship renained); In re Estate of

Dodge, supra (denial of co-conservator’s notion regarding

homest ead exenpti on was an appeal abl e final judgnment when no
ot her clains were pending before the probate court and all that

remai ned was adm nistration of the estate); see al so Estate of

Wight, supra (sunmary judgnment regarding petitions of heirship

was an appeal abl e final judgnment when no other clains were then
pendi ng, notw thstanding district court’s subsequent invalid
reconsi deration and setting aside of the judgnent).

Thus, we conclude that, in accordance wth Col orado statute
and rules, the sane rules of finality apply here as in other

civil cases.



In accordance with C R C.P. 54(b), when there are no active
contested clains against an estate, admnistration of the estate
need not be conpl eted before a probate court’s judgnent
regarding all pending clains and parties is final for appellate
purposes. C. AR 1(a); CRCP. 54(b).

2.

Here, proponent’s petition sought adm ssion of decedent’s
second codicil into probate and appoi ntnent as personal
representative of the estate. The probate court resol ved
proponent’s first claimwhen it granted objector’s notion for
partial summary judgnment in Novenber 2002. Wen the court
entered that order, proponent’s petition for appointnment as the
personal representative was still before the court and awaiting
resolution. The court did not resolve that petition until
February 2003. Mbdreover, the court explicitly denied
proponent’s notion for CR C P. 54(b) certification of its grant
of partial sunmary judgnent, stating there was “substanti al
justification . . . to defer appeal until all issues are
resol ved.”

Because proponent simnultaneously raised two issues with the
probate court and the court’s Novenber 2002 order adjudicated
fewer than all proponent’s pending clains in the proceedings, it
did not constitute a final judgnment. Moreover, proponent

conplied with Col orado | aw and rul es when he sought



certification of the judgnent, objector opposed C. R C P. 54(b)

certification, and the probate court was within its discretion
when it ruled that there was substantial justification to defer
appeal until the remaining i ssue was resol ved.

Therefore, proponent's appeal as to the Novenber 2002
denial of partial summary judgnent was tinely filed after the
court’s February 2003 order resolved the only issue pending
bet ween the parties.

.

Proponent contends that the probate court erred when it
denied his notion for partial summary judgnment validating the
second codicil and granted partial summary judgnent to objector
invalidating the power of appointnment contained in it. W
agr ee.

When the probate court ruled on the notions, the foll ow ng
petitions and notions were pendi ng:

1. bj ector’s petition to probate
decedent’s wll and first codicil and
not to admt decedent’s second codicil;
proponent’s opposition to objector’s
petition; proponent’s petition to
probate the second codicil.

2. Proponent’s notion for partial sunmary
j udgnment arguing that decedent’s
execution of the second codicil was
valid; objector’s opposition to

proponent’s notion.

3. ojector’s notion for partial summary
j udgnment arguing that decedent’s



exerci se of the power of appointnent
was invalid; proponent’s opposition to
obj ector’s notion.

A

We first conclude that the probate court erred when it
deni ed proponent’s notion for partial sunmary judgnment regarding
decedent’ s testanentary capacity when he executed the second
codicil.

Al t hough denial of a nmotion for summary judgnent is not
itself an appeal able final order and, in addition, may not be
appeal ed after a full trial, here the order denying sumrmary
j udgnent al so granted sunmary judgnent to objector and di sposed
of the case. Consequently, there is an appeal able final order
and we may consider whether the court correctly applied the | aw

and whet her any factual issues exist regarding proponent’s

motion. Feiger, Collison & Kilner v. Jones, 926 P.2d 1244

(Colo. 1996); Udis v. Universal Communications Co., 56 P.3d 1177

(Col 0. App. 2002).

A person has testanentary capacity if he or she is an
"individual eighteen or nore years of age who is of sound mnd."
Section 15-11-501, C. R S. 2004. The soundness of a testator's

m nd may be eval uated under either the Cunni nghamtest or the

i nsane delusion test. See Breeden v. Stone, 992 P.2d 1167

(Col 0. 2000).



Under the Cunninghamtest, a person has testanentary

capacity when (1) he understands the nature of his act; (2) he
knows the extent of his property; (3) he understands the
proposed testanmentary disposition; (4) he knows the natural
objects of his bounty; and (5) the will represents his w shes.
Under the insane delusion test, a person |lacks testanmentary
capacity when he suffers froman insane delusion that materially

affects his dispositioninthe will. 1In re Estate of Gall avan,

89 P.3d 521 (Colo. App. 2004).

To prove that a testator |acked sufficient testanentary
capacity to execute a valid will, the evidence nust establish
| ack of capacity at the tinme of the will's execution. Southw ck

v. First Nat’'l Bank, 33 Colo. App. 86, 515 P.2d 484 (1973); In

re Estate of Gardner, 31 Colo. App. 361, 505 P.2d 50 (1972).

Al t hough evi dence of senile denmentia on an earlier date may be
relevant, it is not dispositive of the testator’s capacity when

the will was executed. See Hanks v. MNeil Coal Corp., 114

Col 0. 578, 168 P.2d 256 (1946).

Consequent |y, expert testinony regarding a testator’s |ack
of capacity at a tinme prior to the execution of the will may
support an inference of |lack of capacity when the will was
executed. However, its probative value may dimnish in
proportion to the anount of tinme between the events underlying

the expert’s opinion and the testator’s execution of the wll.

10



The weight to be given to evidence of capacity at a tinme prior
to execution of the wll rests wwth the trier of fact.

Sout hwi ck v. First Nat’'|l Bank, supra.

(bj ector does not respond to proponent’s contention that
decedent had testanmentary capacity and that the second codi ci
is valid. Instead, he argues that the power of appointnent is
invalid under the ternms of the trust.

In response to proponent’s notion, objector presented the
probate court with the letter in which decedent’s physician
stated that (1) “[Decedent] suffers from progressive denentia”;
and (2) “It is necessary for his Power of Attorney to make
medi cal , | egal and financial decisions for himas he cannot do
this for hinmself.”

Proponent argued that the letter was not dispositive
because it was witten nearly twenty-one nonths before decedent
executed the second codicil. He also submtted transcripts of
testinmony fromrel ated proceedi ngs which indicated that decedent
had testanentary capacity when he executed the second codicil.

We concl ude that the probate court erred because (1)
decedent’ s testanentary capacity is a question of fact that nust

be determ ned by application of the Cunni nghamtest; (2)

proponent’s pleadi ngs submtted evidence that satisfied each

el ement of the Cunninghamtest; and (3) the physician's letter

refers to a renote tinme and does not address any of the elenents

11



of the Cunni nghamtest and, thus, was insufficient to create a

genui ne issue of material fact regardi ng decedent’s testanentary
capacity in Decenber 1997
B

We conclude that the probate court also erred when it
granted objector’s notion for partial sunmmary judgnment regarding
decedent’ s capacity to exercise the power of appointnent.

In his notion, objector argued that decedent’s attenpted
exerci se of the power of appointnent was not valid because the
physician’s letter provided certification that decedent |acked
capacity consistent with the standard established in Article
10.09 of the trust agreenent. Objector relied primarily on the
statenents in the physician’s letter quoted above.

In the interpretation of a trust, the intent of the settlor

must be given effect. In re 1942 Gerald H Lewis Trust, 652

P.2d 1106 (Col o. App. 1982). If the settlor's intention is
reflected in the docunent, then the docunent is unanbi guous, and
a court will not consider extrinsic evidence to interpret it.
Article 10.09 of the trust agreenment provides that, for
pur poses of the trust, decedent could be treated as bei ng under
| egal disability, inconpetent, or incapacitated if so certified
in witing by his personal physician.
Proponent argued that, when the physician provided the

| etter, the physician believed the opinions related to concerns

12



about tax issues and that the physician did not intend that his
opi nions be used as witten certification for purposes of the
trust agreenent. He also argued that the letter was not

di spositive of decedent’s capacity to exercise the power of
appoi nt ment because the letter predated decedent’s exercise of

t he power by nearly twenty-one nonths and there was ot her

evi dence that decedent was conpetent when he executed the second
codicil and exercised the power of appointnent.

We first conclude that Article 5.01.C established the
standard to be applied to determ nations of whether decedent had
| egal capacity to exercise any or all powers granted in the
trust agreenent. Consequently, we conclude that it was proper
for the court to apply that standard when it eval uated
decedent’ s | egal capacity to exercise the power of appointnent.

However, we conclude that proponent’s opposition to
objector’s notion for partial summary judgnent established a
genui ne issue of material fact regardi ng whether the physician's
letter satisfied the requirenents of Article 10.09 and a genui ne
i ssue of fact regarding decedent’s capacity to exercise the
power of appointnment in Decenber 1997. Therefore, we concl ude
that the probate court erred when it granted partial summary
j udgnent regardi ng that issue.

The judgnent is reversed, and the case is remanded to the

probate court for further proceedings.

13



JUDGE METZCGER concurs.

JUDGE CASEBCOLT di ssents.

14



JUDGE CASEBCLT di ssenti ng.

Because, in ny view, the Novenber 18, 2002 order was a
final judgnment when entered, proponent’s notice of appeal is
untinely. Hence | would dismss the appeal, and therefore
respectfully dissent frompart | of the majority opinion.

Stillings v. Davis, 158 Col o. 308, 310, 406 P.2d 337, 338

(1965), defines the term*“final judgnment” as “one which ends the
particular action in which it is entered, |eaving nothing
further for the court pronouncing it to do in order to
conpletely determne the rights of the parties involved in the
proceedi ng." Hence, generally, an entire case nust be resol ved
by a final judgnent before an appeal can or nust be brought.

Section 13-4-102(1), C R S. 2004; Phamv. State Farm Mut. Auto.

Ins. Co., 70 P.3d 567 (Colo. App. 2003).

Odinarily, under CR C.P. 54, an order that adjudicates
fewer than all clains or the rights and liabilities of fewer
than all parties is not final, but remains interlocutory and
t hus not subject to appeal absent an express certification of
finality by the trial court under CR C P. 54(b). 1In probate
cases, however, the requirenment for resolution of the entire
case as a condition of finality nmakes little sense. As the

court stated in In re Estate of Cook, 245 So. 2d 694, 695 (Fl a.

Dist. C. App. 1971):

15



It is apparent upon reflection that probate
proceedi ngs differ fromordinary litigation
in that the rights of outside parties are
fromtinme to tine determ ned and orders
entered in the course of adm nistration
result in paynment, or the necessity for
filing suit, whereas the ordinary action

i nvol ves the sanme parties throughout and a
single appeal fromfinal judgnent is
appropri ate.

Hence, an entire probate case need not be concluded before

an order is final for appellate purposes. See In re Estate of

Dodge, 685 P.2d 260 (Col o. App. 1984)(order constituted a
conplete determination of the rights of the three parties as to
t he honestead exenption and was therefore an appeal abl e final

j udgnent ) .

The Col orado Probate Code furnishes m nimal guidance as to
whi ch probate court orders are deened final for purposes of
appellate review. See § 15-12-107, C.R S. 2004 (unless
supervi sed adm nistration is involved, each proceeding before
the court is independent of any other proceeding involving the
sane estate; proceedings for probate of wills nmay be conbi ned
wi th proceedi ngs for appoi ntnent of personal representatives; a
proceedi ng for appoi ntnent of a personal representative is
concl uded by an order neking or declining the appointnent); 8§
15-12-412, CR S. 2004 (a formal testacy order is final as to

all persons); In re Estate of Dodge, supra. Therefore, that

determnation is nmade on a case-by-case basis. |In re Estate of

16



Binford v. G bson, 839 P.2d 508 (Colo. App. 1992); In re Estate

of Swanson, 296 N.W2d 256 (Mch. C. App. 1980).

In probate cases, “[t]he test for determining finality is
whet her an order di sposes of and is conclusive of the
controverted claimfor which that part of the proceedi ng was

brought.” See Estate of Binford v. G bson, supra, 839 P.2d at

510. If, on the one hand, the order nerely |leads to further
hearings on the sane issue, it is interlocutory, and no appeal
can or must be commenced. |Indeed, such an order cannot be
appeal ed, absent certification under CR C. P. 54(b). [If, on the
ot her hand, additional hearings are not required, the order is
final and appeal abl e, and hence the time within which an appeal
must be comrenced begins to run, even though other aspects of
the adm nistration of the estate remain for disposition. See

Estate of Binford v. G bson, supra.

Here, the probate court’s Novenber 18, 2002 order
conpletely determ ned the i ssue of decedent’s |egal capacity to
execute the second codicil, which purported to exercise the
power of appoi ntnent, and was concl usive of that controverted
claim The order did not nerely lead to further hearings on the
sane issue. |Indeed, no additional hearings were required.

Hence, | conclude that the order was final and appeal abl e on
t hat date even though proponent’s request to be appointed

personal representative and other aspects of the adm nistration

17



of the estate renmained for disposition. Because the order was
final and appeal abl e on Novenber 18, 2002, proponent’s notice of
appeal, filed on March 28, 2003, was well in excess of the
forty-five days provided for in CA R 4(a). Hence, it was
untinely, and I would therefore dismss the appeal for |ack of
jurisdiction as to that Novenber order

| note that the parties and the probate court were under
the inpression that CR C.P. 54 governed the finality of the
order for purposes of appeal. Indeed, the court’s refusal to
certify the Novenber 18 order as final under CR C P. 54(b) is
an indication of its belief that proponent could not appeal that
order. In ordinary civil cases, that determ nation would be
correct. However, this is a probate proceedi ng, and even though
§ 15-10-304, C. R S. 2004, provides that the Col orado Rul es of
Civil Procedure govern formal proceedi ngs under the Probate
Code, including appellate review, | perceive that Estate of

Binford v. G bson, supra, and In re Estate of Dodge, supra,

govern finality here, not CR C P. 54.

The majority reasons that proponent raised two issues in
the probate court and that the Novenber 18, 2002 order
adj udi cated fewer than all his pending clains in the
proceedi ngs; hence it did not constitute a final judgnent.
However, | interpret the phrase “controverted claimfor which

that part of the proceeding was brought” enployed in Estate of

18



Binford to mean each di screte controverted i ssue that involves

substantial rights of the parties. See Estate of Wight, 676

S.W2d 161 (Tex. App. 1984). Because the effect of the second
codicil was to exercise a power of appointnent that would have
pl aced assets under proponent’s control and direction rather

t han under objector’s, it involved a substantial right and was
itself an issue discrete fromthe issue concerning appoi nt nent

of the personal representative. See In re Estate of Ove, 114

Col 0. 286, 163 P.2d 651 (1945)(collecting cases determ ning that
vari ous probate court orders were final and thus subject to

appellate review); In re Estate of Franchs, 722 P.2d 422 (Col o.

App. 1986) (order determ ning issue of statutory authority or
qualification of a party to be personal representative is final
and appeal abl e).

Accordingly, I would hold that CR C.P. 54 is not
applicable in this case to render the Novenber 18 order
interlocutory. Wile |I acknowl edge that this resolution would
present a trap for the unwary, the |l aw regarding this issue has
been clearly settled since, at the |latest, 1992, when Estate of

Bi nford was decided. See generally Leonard P. Plank & Anne

Whalen G 11, Col orado Appellate Law and Practice 8 4.17 Probate

Proceedi ngs (1999).
In view of this determnation, | would hold that we have no

jurisdiction to review the nerits of proponent’s contentions

19



concerning the court’s resolution of decedent’s |egal capacity
to exercise the power of appointnent. Accordingly, | would
dism ss the appeal with prejudice and, in light of that

concl usion, would not reach the nerits as the majority does in

part Il of the opinion.
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