PROBATE COURT, CITY AND COUNTY OF DENVER, COLORADO

PERSONAL INJURY SETTLEMENT PACKET FOR LAWYERS 
(updated April 2011)

The Denver Probate Court is aware that many personal injury attorneys are not generally familiar with the procedures for obtaining probate court approval of a personal injury settlement or an insurance payout for a minor or protected person.  Consequently, the Court has prepared this detailed packet to guide attorneys through the process, to prevent improper or incomplete pleadings, as well as to ensure that parents, attorneys, guardians, and/or conservators are aware of their continuing responsibilities after settlement of a claim.  Colorado law requires courts to hold all litigants and fiduciaries to the same standards; lack of knowledge of the law is not a defense to a charge of breach of fiduciary duty.

You are expected to familiarize yourself with the provisions of the Colorado Uniform Guardianship and Protective Proceedings Act (C.R.S. § 15-14-101 et. seq.) that relate to protective proceedings for minors and incapacitated persons, the Colorado Rules of Probate Procedure and applicable case law.  Some situations require special proceedings or pleadings, in which case the Court will ask you and your client to comply with the additional requirements.

The filing fee for a petition for settlement of a personal injury claim is $164.00.  Please take note that there are different filing procedures depending on whether a settlement recovery is above or below $10,000.  Please see the sections titled “Need for a Conservator” and “Applicants/Nominees for Guardianship/Conservatorship” (pp. 4-5). 

The Denver Probate Court is a MANDATORY electronic filing court.  Please see the section titled “Mandatory Electronic Filing, Suppressed Files and Sealed Documents” (p. 3).  If you fail to file your pleadings electronically, you will be charged $50.00 per document.
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DEFINITIONS OF IMPORTANT LEGAL TERMS
· Probate Court.  Any district court judge presiding over a Rule 16, CRPP Petition to Settle a Personal Injury Claim or, in Denver County, the Denver Probate Court.
· Protected  person.  A child under the age of 21 or a person who lacks sufficient understanding or capacity to make or communicate responsible decisions concerning his or her financial affairs.

· Respondent.  This is the name given to the protected person or minor before the court appoints a fiduciary.

· Conservator.  A person or entity appointed by a court to manage the financial affairs for a protected person.  Conservators owe duties of loyalty and care and are liable to the protected person for breaches of that duty.  Conservators are also subject, at all times, to orders of the court with regard to the protected person.

· Letters.  Court certified documents that indicate the court has appointed a person to serve as conservator.  Many doctors, schools, and other institutions will require Letters with a raised seal as proof of the conservator’s capacity to act for the protected person.

· Interested persons.  A class of persons including parents, children and spouse (depending on the individual circumstances of the case) of the protected person, anyone having a claim against the estate of the protected person that may be affected by the proceeding, and any current guardian or conservator of the protected person.  In connection with a Rule 16 proceeding, “interested persons” also include: all medical providers whose services have not been fully paid, every insurance company paying out the settlement or paying benefits, and any attorneys who have provided services—in short, any person or entity who could assert a claim against the settlement proceeds.

· Acceptance of office.  A pleading signed by the nominated conservator indicating his or her agreement to serve as conservator, to act as a fiduciary for the protected person, and to abide by the Orders of the Court.  Unless waived by the Court, the Acceptance of Office must be accompanied by (1) a name-based criminal background check, and (2) a credit report.  Please refer to the section below entitled “Applicants/Nominees for Guardianship/Conservatorship (p. 4). 
· Rule 16 Petition to Settle Personal Injury Claim.  A pleading filed with the court pursuant to Rule 16 that identifies all the interested parties, states the relevant facts, and requests that the court approve the terms of a proposed personal injury settlement or any insurance payout to a minor or to a protected person.  See Petition to Settle Personal Injury Claim (in attached forms).
· Petitioner.  This is the person who has filed a Rule 16 petition with the court.  A parent, guardian, conservator or conservator nominee may petition on behalf of a minor.

· Notice of hearing.  A document given to interested parties identifying the petition and the date, time, and location of the hearing.  

· Proof of service.  The combination of one or more of the following is filed with the court to show that the parties were served with the notice of hearing, depending on the type(s) of notice given:  (1) personal service affidavit, (2) certificate of service, (3) affidavit of publication, (4) waiver of notice.  The petitioner must file proof of service at least 48 hours before the hearing.

· Personal service.  Notice to the respondent must be completed by a process server.  The process server must, after physically handing the papers to the respondent, create an affidavit of personal service. Under C.R.S. §15-14-404 (3), if the respondent is twelve years of age or older, he/she must be given notice by personal service.  The court lacks jurisdiction to proceed in the matter unless personal service on the respondent was accomplished at least 10 days prior to the hearing.
· Affidavit of personal service.  A document that identifies the process server and states what papers he or she served, upon whom he or she served them, and where and when he or she served them.  The process server must then sign this document and have his or her signature notarized.  See CPC Form 7P (in attached forms).  Your hearing may be vacated unless the court receives the Form 7P Proof of Service at least 48 hours prior to the scheduled hearing.

· Service by mail.  Notice to an interested party made by mailing a copy of your petition and notice of hearing to the interested party by ordinary first-class mail.

· Certificate of service.  A document, signed by the individual who prepared and gave notice of the hearing, that identifies the documents mailed, and when and to whom they were mailed.  See CPC Form 7 (in attached forms).

· Notice by publication.  Publication of notice of the hearing in a newspaper of general circulation in the county where the proceeding is pending for three successive weeks.  See Motion and Order for Publication (in attached forms).  Permission to publish is not required; however, the court may, at any time, find notice insufficient unless a court order permitting notice by publication has been issued.

· Affidavit of publication.  A document prepared by the newspaper that published notice indicating what notice it published on what dates.

· Waiver of notice.  A document signed by an interested person indicating that person does not desire to be notified of the hearing.  The respondent cannot waive notice.  

GENERAL GUIDELINES FOR FILING PERSONAL INJURY SETTLEMENTS IN DENVER PROBATE COURT
Mandatory Electronic Filing, Suppressed Files and Sealed Documents: 
Attorneys must file all pleadings and other documents in the Denver Probate Court using the LexisNexis File and Serve eFile service.  Counsel should refer to the electronic filing rules set forth at C.R.C.P. 121 §1-26.  If you choose not to e-file, Court staff will e-file your document(s) for you for $50 per document.  Suppressed [entire file available electronically only to designated parties] cases are not exempt from the e-filing rules.  If a petitioner, or any other party, desires that one or more documents in a case be “sealed” [document may be viewed only by authorized Court staff] this request must be presented in a separate pleading and may, upon motion, be exempted from the efiling requirement.  
The LexisNexis File and Serve web site, http://www.lexisnexis.com/fileandserve/, provides information regarding computer requirements, fees, service of documents, and training opportunities. For technical problems, LexisNexis File and Serve customer service representatives may be contacted at (888) 529-7587 or (720) 904-3340 for local assistance, and to schedule free onsite training (for which attorneys can receive CLE credit). 
Need for a Conservator:


Some Rule 16 petitions for approval of personal injury settlements give rise to the need for appointment of a conservator.  Generally a conservator should be requested when the proposed net amount of settlement proceeds is equal to or greater than $10,000.  Use of a conservatorship offers more flexibility in the handling of settlement or insurance proceeds. An interested party may feel it is in the best interests of the ward to have a conservator appointed to manage the settlement proceeds even if the proceeds do not exceed $10,000.  In addition, the Court may make an independent determination that the appointment of a conservator is necessary.  

When appointment of a conservator is or may be appropriate, and a conservator has not already been appointed, a Petition for Appointment of Conservator (see Form JDF 861 in attached forms) should be filed with and under the same case number as the Petition to Settle Personal Injury Claim.  In addition, the conservator must file an Acceptance of Office form as described below. See Form JDF 805 (in attached forms).     

In some cases, the petitioner may limit the request for appointment of a conservator solely to the proceeds of the personal injury settlement or the insurance policy payout to avoid taking on unintended responsibility or liability for the other assets of the minor or protected person. Since conservatorships extend to age 21, this is a particularly important decision for parents to make in deciding how to proceed. If a limited conservatorship is chosen, all references to the “conservator” in any forms or orders filed with the court, should be changed to “limited conservator.” 


If the proposed net amount of settlement proceeds is less than $10,000 and no useful purpose would be served by the appointment of a conservator, the Court may order that the proceeds be distributed without the appointment of a conservator.  C.R.S. §15-14-118.  Under these circumstances, the Court will determine how the funds should be handled and may require that the funds be deposited into a restricted account. See Order for Deposit of Funds to Restricted Account (in attached forms).

Applicants/Nominees for Guardianship/Conservatorship:

The Colorado Legislature requires that, prior to appointment; the conservator nominee must file a completed Acceptance of Office form (in place of the Acceptance of Appointment form) which includes a name-based criminal history check and a current credit report for each nominee. (See Form JDF 805 attached.  In order to protect the nominee’s privacy, the nominee’s social security numbers and account numbers should be redacted before e-filing credit reports and criminal background reports.


Criminal history and credit report requirements may be waived by the Court for good cause shown or in specific circumstances.  For example, in cases where the nominee is the parent of a child, lives with the child and is seeking conservatorship, the criminal history and credit report requirements may be waived (See paragraph 8 of Form JDF 805 in the attached forms).  Waiver of the criminal history and/or credit report requirements may be requested and granted on the day of the hearing.

A conservator nominee should be prepared to answer questions from the Court or provide an Acceptance of Office form for all other names the nominee has used and other states in which the nominee has lived.  If an additional Acceptance of Office form is required or if criminal history and/or credit report requirements are not waived on the day of the hearing, the hearing may be continued/reset in order to allow sufficient time for the necessary documents or reports to be filed. 


Instructions for obtaining a name-based criminal history check or a current credit history are located at the bottom of the second page of the Acceptance of Office form. As of July 1, 2003, the cost for a name-based criminal history check through the Colorado Bureau of Investigation is $6.85. 

5 Factors Considered by the Court for Approval of a Petition to Settle Personal Injury Claim:

The Court considers the following factors in making its determination whether to approve a personal injury settlement for a minor or protected person.
1. The Court looks to whether the requirements of Rule 16 have been met.  The Court will not approve a Petition to Settle Personal Injury Claim unless the required attachments have been submitted and proper notice has been given to all interested parties.  
2. The Court considers the nature of the injury.  The Court will consider the seriousness of the injury, the probability of a full recovery, any symptoms of recurrent or ongoing pain or discomfort, the need for any future medical treatment, and the cost and method of payment for any necessary or cosmetic future medical treatment.  
3. The Court applies a five-part test to analyze the appropriateness of the settlement.  The Court looks at whether settlement of the claim is in the best interests of the protected person, whether the parties understand the finality of a settlement agreement, whether the proceeds of the settlement will afford the protected person the opportunity to obtain any future medical treatment that may be either necessary or desired, whether the attorney fees being charged to the protected person are reasonable under C.R.S. § 15-14-417, and whether an appropriate use and management of the settlement proceeds has been proposed by the petitioner.  The Court is not bound by the provisions of a contingent fee agreement entered into by anyone on behalf of a minor or an incapacitated person. 
NOTE: The Court must determine the reasonableness of any attorney fees         requested by counsel and will apply all of the provisions of C.R.S. §15-14-417.  In every case where attorney fees are requested, the “time and services” records of counsel applying for a fee must be submitted. See C.R.S. §15-14-417 (attached, p. 18). 
4. The Court considers whether the protected person would benefit from the appointment of a guardian ad litem or conservator.  A guardian ad litem may be appointed if the Court is concerned about whether the best interests of the protected person are being represented by the petitioner.  In addition, the Court may require that a conservator be appointed to manage the settlement proceeds if the proceeds exceed a certain amount or if the Court finds that it is in the best interests of the protected person that a third party be appointed to manage the proceeds.
5. The Court will require evidence that all liens and claims that have been or could be asserted against the settlement proceeds--medical, legal or otherwise--have been discharged, before the settlement will be approved and/or attorney fees allowed.


In determining whether the proposed use of the proceeds is appropriate, the Court will look at the individual circumstances of the case.  The Court typically will not approve an outright distribution to the minor or the protected person.  Generally, due to the increasing difficulty in obtaining a bond for a family-member fiduciary, where a family member will be named as the fiduciary who will handle a minor’s settlement, the Court will direct that the funds be deposited directly into a “restricted account” in lieu of a conservatorship.  


A restricted account is one in which a withdrawal cannot be made without a court order.  See Petition to Withdraw Funds (in attached forms and p. 15-16).  The Denver Probate Court has the ability to establish and maintain separate, federally insured, interest-bearing restricted accounts under the auspices of the Court Registry.  The Court prefers to use these accounts for efficiency and control.  The Petitioner needs only to request that the funds be deposited into the Court Registry.  A letter of acknowledgment will be sent to the Petitioner and Petitioner’s counsel after the account has been established. 


An alternative to a Registry account is a bank or other financial institution agreeing to service the restricted account by filing an Acknowledgment, submitting itself to the jurisdiction of the Court, and agreeing to prohibit withdrawals from the account unless so ordered.  

Additional funds may be added to a restricted account at any time without a court order and will be subject to all of the same restrictions as the settlement proceeds originally used to fund the account.  In addition, when a bank or other financial institution is used, changes in investments within the same financial institution may generally be made without further court order, subject to the Prudent Investor Rule.

Alternatives to a restricted account are the creation of a trust for the benefit of the respondent or the placement of the proceeds into a structured settlement arrangement.  When a petitioner requests permission to place the proceeds into a trust, a satisfactory trustee must be named and the Court may impose additional reporting and accounting requirements similar to a restricted account or a conservatorship.  When a petitioner asks the Court to approve a structured settlement arrangement, the Court will consider the other resources available to the minor or the protected person during any time(s) the settlement proceeds would not be available and may require family members to provide proof of employment, health insurance, tax returns, or other financial documents.  If a structured settlement arrangement is approved, the fiduciary will be expressly prohibited from selling or pledging the structured settlement or future payments in exchange for a lump sum.
Orders:

If all of the criteria for approval of a proposed settlement are met, the Court will generally issue an Order Approving Personal Injury Settlement and Order for Disposition of Funds (see attached forms), which gives the Petitioner the authority to settle the personal injury claim on behalf of the protected person, authorizes the execution of any releases required as a condition to settlement, and states the amount that has been approved and may be paid as attorney fees and costs.  The Order then directs the Petitioner to pay over the net settlement proceeds to the Clerk of the Denver Probate Court.  The check can either be made payable to Denver Probate Court or endorsed over to Denver Probate Court.  The amount of the check must match exactly the amount stated in the Order, or it will not be accepted by the Court.  Please include the case number on the check.

If the Petitioner chooses to deposit the approved funds into a financial institution, the Court will generally issue at least two separate orders.  The first order, Order Approving Personal Injury Settlement (see attached forms), gives the Petitioner the same authorities listed above. The second order is either an Order Appointing Conservator (see attached forms) with requirements for filing an inventory, financial plan, and annual conservator’s reports, and/or an Order for Deposit of Funds to Restricted Account (see attached forms) with requirements that the fiduciary deposit the proceeds of the settlement into a restricted account with a federally insured financial institution for the sole benefit of the protected person.  Further, when a financial institution and not the Court Registry is used, the order will require that the financial institution permit no withdrawals from the account without court approval.  The protected person, if a minor, is allowed to make withdrawals or close the account upon reaching the age of twenty-one (21).  Also, the Court requires the financial institution to return to the Court a certificate of its acknowledgment and acceptance of the arrangement. Any disbursement of attorney fees, even if approved by the Court, is generally deferred until the Acknowledgment (referenced above) is filed with the Court. 

In some cases, the Court will enter both an Order Appointing Conservator and an Order for Deposit of Funds to Restricted Account, and may relieve the appointed conservator of the duty to file inventory, financial plan, and periodic conservator reports.


This information packet provides a generic description of the orders issued by the Court.  However, circumstances may require that special restrictions or special directions be placed in the orders.

NOTE: Counsel should submit appropriate proposed orders electronically and in an editable format before the date of the hearing using the forms from our website:  www.denverprobatecourt.org. (Court Forms, Personal Injury)
Guiding Clients Regarding Funds after Court Approval of Settlement:

Although the attorney fee agreements in personal injury settlement cases most likely only cover representation of the underlying action, the Denver Probate Court generally requires attorneys to supervise the opening of restricted accounts with financial institutions and/or the initial establishment of conservatorship accounts.  Disbursement of attorney fees is generally conditioned on completion of these tasks.  In addition, in cases where substantial settlement proceeds are involved, the Court also strongly recommends that the attorneys who handle these matters provide their clients with the appropriate follow up legal and financial advice regarding management of the settlement proceeds. 

The Court does not advise fiduciaries on proper/improper investments.  Each person who manages the assets of another person is required to observe the limitations of the Prudent Investor Rule, C.R.S. §15-1.1-101.

Attorneys who do not feel qualified to provide such financial advice to their clients, should assist their clients in finding competent and experienced financial professionals who can provide them with such guidance.  The Court recommends that the attorney follow up with their client 60 to 90 days after their representation is complete to ensure that everything is proceeding as planned.  The Court will not grant a Motion to Withdraw in any case where the Court’s Orders regarding deposits or accounting for funds have not been fully complied with.

Unless a conservator is appointed and an Inventory and Financial Plan have to be filed and approved, the client will want to know how to access funds on deposit in a restricted account.  To assist, we have attached guidelines for filing a Petition to Withdraw Funds from a restricted account (see p. 15) and a form Petition to Withdraw Funds (see attached forms). 



*     *     *     *     *     *     *     *     *     *     *     *     *
completing AND FILING the PETITION AND ATTACHMENts

A petition to settle a personal injury claim must include all the required information, as outlined in C.R.P.P. 16 and should follow a format as suggested in the Petition to Settle Personal Injury Claim form (see attached forms).  Then you must electronically file all proper forms and documents as described in this packet. You may copy any form in this packet for non-commercial use, or you may submit forms that have been recreated, so long as they provide all of the information required under Rule 16, including attachments.  Finally, you must give proper notice of the hearing on your petition by completing Forms JDF 806, JDF 807, JDF 714, JDF 716 and/or JDF 719 (see attached forms). 

NOTE: No personal injury settlement hearings will be scheduled on the Court’s docket unless petitioner’s attorney has filed (a) the Rule 16 Petition, (b) all necessary supporting documents and (c) any appropriate proposed orders and Court staff has assigned the case a number.
Venue.  Venue is proper in the county in which the protected person resides or if the protected person does not reside in this state, in any place where he/she has property.  The Denver Probate Court has jurisdiction over all Rule 16 petitions to settle personal injury claims arising from Denver District Court cases in which the proposed settlement is for the benefit of a minor ward or incapacitated person.  Pursuant to an inter-court protocol between Denver Probate Court and Denver District Court, settlements in amounts under $10,000 may, at the discretion of the trial judge presiding over the personal injury case, be filed and heard in Denver District Court subject to appropriate filing fees and the applicable provisions of C.R.P.P. 16.  

Petition to Settle Personal Injury Claim:  Rule 16 outlines the information that must be included in the petition.  The Court strongly encourages you to create a form that follows the same organization and outline as Rule 16 (see Petition to Settle Personal Injury Claim in attached forms).  

INSTRUCTIONS FOR GIVING PROPER NOTICE 
(See Relevant Notice Statutes attached p. 18)
YOU MUST SERVE THE FOLLOWING PERSONS with a copy of your completed Rule 16 petition and a completed Form JDF 806 (Notice of Hearing) or Form JDF 807 (Notice of Hearing to Respondent/Minor) at least ten days before the hearing, and you must file your proof of service with the Probate Court Clerk’s Office (see Forms JDF 806, JDF 716, and/or JDF 719 in attached forms) at least 48 hours before the hearing:

· The respondent must be personally served with a copy of form 807 and a copy of the Petition to Settle Personal Injury Claim (see attached forms).  Personal service means that a disinterested third person over age 18 hands the forms to the protected person.  This must be done, no matter how disabled the person may be.  DO NOT MAIL THE FORMS TO THE RESPONDENT.  It is the petitioner's responsibility to arrange the personal service. Court staff cannot serve the forms on the protected person.  The person serving the paperwork must complete the Personal Service Affidavit located on the second page of Form 807 (see attached forms).  The Affidavit must indicate the protected person's name, the date served, the place served, and that the manner of service was "hand delivery."  The Affidavit must be notarized.

· The respondent's spouse, if any.  The spouse can be served by mail or hand delivery.
· The respondent's parents, if the protected person is not married or if the protected person is a minor.  The parents may be served by mail or hand delivery. Notice shall be given to both parents, regardless of any custody arrangements.  The only exception to this requirement is if a parent’s parental rights have been terminated by death or by court order.  
· Any person currently serving as guardian.  The guardian may be served by mail or 

      hand delivery.

· Any person currently serving as conservator.  The conservator may be served by 

      mail or hand delivery.

· Any person who has filed a request for notice with the Court.

· Any insurance company or medical provider or other creditor who was involved with respondent and who may have a claim against the minor’s or protected person’s assets, whether or not a lien has been filed.
IMPORTANT NOTE:  Notifying interested persons of the hearing by telephone or face-to-face conversation is, by itself, insufficient notice.

Here are important comments about the forms you may need to use to accomplish proper notice:
Form 807 - (Notice of Hearing to Respondent): This form notifies the respondent of the date and time of your hearing.  A disinterested person over age 18 must personally serve any respondent over age 12 with a copy of this form, along with the Rule 16 petition, at least 10 days before the hearing.  If the minor is under the age of 12, personal service is not required, however, they must still be notified by mail.  

NO EXCEPTIONS are granted to the requirement that the respondent (over age 12) be personally served with notice of the hearings even if the person is severely incapacitated and unable to understand that he or she is being served (this includes persons who are in a coma, or otherwise unable to communicate).  You must file the completed Notice of Hearing, Form JDF 806 and the Notice of Hearing to Respondent, Form 807, with the Probate Court Clerk's office at least 48 hours before the hearing.  Both pages of the forms must be completed including the Notice of Hearing to Respondent and the Personal Service Affidavit.  If the respondent (over age 12) is not personally served or, if you have not filed the completed form 2-R by the 48 hour deadline, your hearing will be vacated. This means you will have to reset the hearing date with the Division Clerk and again serve all interested persons with the notice of hearing for the new date. 

Form JDF 806 - (Notice of Hearing): This form notifies interested persons (other than the respondent) of the date and time of your hearing.  You must serve a copy of this form, along with your petition, on all interested persons at least 10 days before the hearing.  Time for Notice does not include weekends or holidays.  When mailing, you must add 3 extra days, so it is 13 business days from the date you mailed the Notice.  You must also file the completed Notice of Hearing with the Probate Court Clerk's office at least 48 hours before the hearing.

NOTE:  You must always give notice to both parents without regard to custody orders, support payments, etc. The only exception to this requirement is if a parent’s parental rights have been terminated by death or by court order.  If a restraining order or other special circumstances are present in your case such as an incarcerated parent, you may petition the Court for special exemption from statutory notice requirements. In this case, you must file a request that notice be waived along with the Petition to Settle Personal Injury Claim and must be prepared to give testimony as to why it should be waived.
Form JDF 714 - (Affidavit regarding Due Diligence and Proof of Publication): This form may be used in certain circumstances to show the Court what steps were taken to try to locate interested person or persons whose address or whereabouts are unknown and cannot be ascertained prior to publication.  **NOTE:  In 2002, the Legislature adopted C.R.S. § 15-10-401(c) which states that a motion for court permission to publish the notice of any hearing SHALL NOT be required unless otherwise directed by the court.  Nevertheless, the Court will not approve publication as a method of notice unless you have taken all possible, reasonable steps to identify and locate the person(s).  
Form JDF 716 - (Notice of Hearing by Publication):  This form is used to instruct the newspaper that will publish your ad what to print.  You must use a newspaper with general circulation in Denver County.  Examples are the Daily Journal, Rocky Mountain News, and the Denver Post.  The newspaper will send you an “affidavit of publication” after it has completed printing your notice.  File a copy of this affidavit along with this Form 716 at least 48 hours before the hearing.

Form JDF 719 - (Waiver of Notice):  This form is used by an interested person to tell the Court that he or she waives notice of any hearings on your petition.  If an interested person waives notice, you need not send notice of your hearing to that person.  IMPORTANT NOTE:  Under no circumstances may a respondent waive notice!
SETTING THE MATTER FOR HEARING & CONDUCTING A HEARING

The petitioner must set a hearing on the Petition to Settle Personal Injury Claim before either the Judge or the Magistrate.  Petitions to Settle Personal Injury Claims will NOT be considered without an evidentiary hearing and should NOT be set on the non-appearance docket.    The petitioner may set the hearing by contacting the Judge’s division clerk at (720) 865-8311, or at sarah.solano@judicial.state.co.us.  

Unless waived by a court order issued on a motion, both the petitioner and the respondent are required personally to appear at the hearing.  Often, the Court places great weight upon the testimony offered at the hearing in determining whether to grant the Petition and approve the Settlement Agreement. 

IMPORTANT NOTE:  Both Judge Stewart and Magistrate Hernandez require that the minor child attend the hearing if a personal injury claim is being settled.  See C.R.S. §15-14-408(1).  If you are requesting that the child’s attendance be excused, you must set forth the basis for your request in the Petition or in a separate motion.

Remember that the Court may automatically vacate your hearing date and time if you fail to give proper notice, or if you do not file proof of such notice with the Court at least 48 hours before the hearing.  If your hearing is vacated, you will have to reschedule it, sending a new notice of hearing to each person entitled to it. Interested persons, except a respondent, may waive notice.  See Form 719 (in attached forms)
Conducting the Hearing Effectively.  The Court expects attorneys to provide evidence upon which the Court can make thorough findings of fact on the issues before the Court (see section entitled “5 Factors Considered by the Court for Approval of a Petition to Settle Personal Injury Claim” on pp. 5-6).  You can usually do this by taking testimony from knowledgeable witnesses or by an offer of proof in the presence of such witnesses.  Regardless of how you proceed, the Court must have sufficient evidence on each element of proof in order for the petition to be granted.  It is not the Court’s responsibility to present your case; therefore, while the Court may occasionally ask a question of one or more of your witnesses, failure to provide evidence sufficient to support each and every allegation of your petition could result in your petition being denied or dismissed. 
REPRESENTATION BY COUNSEL FOR INSURANCE COMPANY IN PERSONAL INJURY SETTLEMENT CASE 
What Cannot Be Done.  Counsel for an insurance company involved in a personal injury settlement case cannot also represent the minor/incapacitated person, even in a limited capacity, because it is a clear conflict of interest.   Where the insurance company is represented by counsel and the layperson parent or other representative is not, the imbalance is extreme.  Particular attention should be paid to Colorado Rules of Professional Conduct, Rule 1.7(c).
In addition to counseling the minor/disabled plaintiff and the representative, the Court considers both drafting legal documents on behalf of the representative of a minor or disabled plaintiff or filing the documents in the Court on behalf of an unrepresented parent or other representative to be unquestionably encompassed within the meaning of the term “Representation” under Rule 1.7 of the Colorado Rules of Professional Conduct even where counsel for the insurance company disclaims any representative capacity as regards the plaintiff or the representative.  Accordingly, the Denver Probate Court considers counseling, drafting, and filing Rule 16 pleadings on behalf of or in the name of a minor child or protected person or a representative of a minor or protected person (eg. a parent), all to be strictly prohibited activities.
The Court does not require approval of any settlement and does not go out to seek these cases.  The insurance companies are the parties in these Rule 16 cases that seek court approval, to insure that the parent or other representative (and ultimately the minor or disabled adult) is bound by the agreement to release all claims.  When an insurance company seeks court approval for its own protection, the Court expects counsel for the insurance company to (a) abide by all rules of procedure and professional conduct (to come to the Court with “clean hands”), and (b) take all necessary steps to protect the minor/protected person’s interest, avoiding ANY appearance of impropriety.
While there will be exceptions (e.g., parent is a practicing attorney), the filing of pro se documents by a lay person on behalf of a minor child or disabled adult under Rule 16, C.R.P.P. seeking approval of a personal injury settlement, will generally trigger the appointment of a guardian ad litem pursuant to C.R.S. §15-14-115 to investigate and report to the Court.  
What Can Be Done.  An insurance company desiring to bring a proposed settlement before the Denver Probate Court where there is an unrepresented minor or incapacitated person involved may proceed, in its own name and through its own counsel, under C.R.S. §15-14-412.  The Petition should contain all of the essential elements of a Rule 16 petition to the extent known by the insurance company, but first must clearly state that the insurance company is seeking approval of a settlement that it has proposed to an unrepresented minor or protected person. 
To avoid problems with electronic filing, the petitioner is advised to cite C.R.S. §15-14-412. You are strongly advised to state “ABC Insurance Company, Petitioner, pursuant to CRS 15-14-412, petitions the Court . . . . . . “ This will avoid any confusion in the clerk’s office with acceptance of the electronic filing.
FILING CHECKLIST

I. Personal Injury Claim < $10,000: 

· Notice: 
· By Mail: 

· Respondent under age 12
· Unmarried or minor respondent’s parents/guardian(s)/conservator(s)
· Respondent’s spouse
· The insurance company settling the claim
· Any parties with liens or subrogation rights against settlement proceeds
· Any person who has filed a request for notice with the Court
· Any other interested Parties
· By Personal Service: 
· Respondent/Minor Over Age 12
· Petitions: 

· Petition to Settle Personal Injury Claim

· Orders:
· Order Approving Personal Injury Settlement and Order for Disposition of Funds          OR

· Order Approving Personal Injury Settlement
· Order for Deposit of Funds to Restricted Account 
· Supporting Documents: 

· Attorney Fee Agreement and Attorney’s Time Sheets
· Settlement/Release Agreement

· Physician Statement/Relevant Medical Records

II. Personal Injury Claim ≥ $10,000

· Notice: 
· By Mail:
· Respondent under age 12
· Unmarried or minor respondent’s parents/guardian(s)/conservator(s)
· Respondent’s spouse
· The insurance company settling the claim
· Any parties with liens or subrogation rights against settlement proceeds
· Any person who has filed a request for notice with the Court
· Any other interested Parties
· By Personal Service: 
· Respondent/Minor over age 12
· Petitions: 

· Petition to Settle Personal Injury Claim

· Petition for Appointment of Conservator

· Orders: 
· Order Approving Personal Injury Settlement and Order for Disposition of Funds
· Order Appointing Conservator Adult or Limited Conservator Minor

OR

· Order Approving Personal Injury Settlement
· Order Appointing Conservator Adult or Limited Conservator Minor
· Order for Deposit of Funds to Restricted Account (if appropriate)
· Supporting Documents: 

· Acceptance of Office

· Criminal Background Check (unless waiver requested)

· Credit Report (unless waiver requested)

· Attorney Fee Agreement and Attorney’s Time Sheets
· Settlement/Release Agreement

· Physician Statement/Relevant Medical Records
GUIDELINES FOR FILING PETITIONS/MOTIONS TO WITHDRAW FUNDS FROM REGISTRY/RESTRICTED ACCOUNT

A conservator or other fiduciary named in the Court’s Order Approving Personal Injury

Settlement and Order for Disposition of Funds must petition the court for approval to withdraw funds from the ward’s restricted account within the Probate Court Registry.  The Court determines whether the transaction is in the best interest of the ward by either granting or denying the Petition to Withdraw Funds from Special Account in Registry (See attached forms).

A conservator or other fiduciary named in the Court’s Order to Deposit Funds to Restricted Account must petition the Court for approval to withdraw funds from the ward’s financial institution restricted account.  A bank may not allow a withdrawal of funds from the restricted account without an order signed by the Court authorizing the withdrawal.  See Matter of Conservatorship of Roth, 804 P.2d 265 (Colo. Ct. App. 1990).  The Court in Roth held that once the bank returned the acknowledgment form to the Court, it was transformed from being merely a depository to a fiduciary pursuant to C.R.S. § 15-1-507.  As a fiduciary, a bank has a duty to refrain from transactions that are contrary to the interests of the ward.  The Court determines whether the transaction is in the best interest of the ward by either granting or denying the Motion to Withdraw Funds. (See attached forms). 

Petitions to Withdraw Funds are decided on a case-by-case basis.  Whether a Petition is granted depends on the amount of money in the respondent’s restricted account, the pattern and frequency of withdrawals, the need for future medical treatments and method of payment for any such future treatments, the proposed use of the requested funds, and other factors that may be situation-specific.  However, there are some guidelines the Court follows when making its determination:

· Requests must be properly submitted on the Court’s form.

· Requests will not be considered if a review of the file reveals that the requesting party is delinquent on a prior Court Order, e.g. accountings are late, receipts from a prior withdrawal have not been filed, etc.


· The first priority for proceeds from the settlement of a personal injury claim is for expenses related to the personal injury.  The Court will generally approve petitions for the withdrawal of funds for necessary or elective surgeries, therapy, special equipment, or other expenses that arise from the injury.

· The Court will not allow withdrawals for items that a parent or guardian of the respondent has a duty to provide, such as food, clothing, shelter, etc. These matters are part of the parental support obligation.  Parents should be discouraged from submitting such requests.

· The Court is not supportive of petitions for “loans” to be made from a restricted account.  The Court will consider such a petition only in the most dire of circumstances and only if the “loan” is for the direct benefit of the ward.  Parents who “borrow” from their children’s restricted accounts and fail to make repayments are subject to fines and penalties.

· The Court generally is not supportive of petitions to withdraw funds for the purchase of automobiles.  The Court will consider such a petition only if the petitioner can prove that ownership of an automobile is essential to the ward (eg. getting to and from school, work, etc.), that the automobile will be titled in the ward’s name, and that the expenses associated with ownership of an automobile, such as insurance, maintenance, parking, gasoline, etc., will be paid from funds other than those in the ward’s restricted account. Funds cannot be taken from a minor’s account to purchase a “family” automobile. 
· The Court will not approve withdrawals of funds for the purchase of motorcycles, mopeds, scooters, ATV’s, or other motorized vehicles other than automobiles and will not approve withdrawals of funds for the purchase of an automobile for a ward who is under the legal driving age or who does not hold a valid driver’s license. 

· The Court is generally supportive of petitions to withdraw funds if the request is related to the educational endeavors of a minor and if the parents are not able to afford the expense.  Examples of such expenses include tuition and expenses for college, development of a particular skill or talent, such as music, sports, etc., purchase of a personal computer, tuition and expenses for camps or outings that are of benefit to the minor, and other related expenses.

· Withdrawals to pay the income taxes due on the income earned by the ward’s account are granted routinely if a copy of the tax return is submitted with the petition for the withdrawal.


Petitions to withdraw funds, even when granted, may be conditional – that is, they may be partially allowed and partially denied.  The Court frequently requires that receipts be filed to prove purchases following the Order Allowing Withdrawal.


In certain circumstances, the Court will require that a Petition for Withdrawal be set for hearing so that the Judge or Magistrate can hear testimony in their consideration of the request.
   RELEVANT STATUTORY NOTICE REQUIREMENTS AND ATTORNEYS FEES

C.R.S. §§15-14-404, 15-14-114 and 15-14-417
C.R.S. §15-14-404.  Notice.  (1) A copy of the petition and the notice of hearing on a petition for conservatorship or other protective order must be served personally on the respondent, if the respondent has attained twelve years of age.  The notice must include a statement that the respondent must be physically present unless excused by the court, inform the respondent of the respondent's rights at the hearing, and, if the appointment of a conservator is requested, include a description of the nature, purpose, and consequences of an appointment. A failure to serve the respondent with a notice substantially complying with this subsection (1) is jurisdictional and thus precludes the Court from granting the petition. 
(2) In a proceeding to establish a conservatorship or for another protective order, notice of the hearing must be given to the persons listed in the petition. Failure to give notice under this subsection (2) does not preclude the appointment of a conservator or the making of another protective order. 

(3) Notice of the hearing on a petition for an order after appointment of a conservator or making of another protective order, together with a copy of the petition, must be given to the protected person, if the protected person has attained twelve years of age and is not missing, detained, or unable to return to the United States, any conservator of the protected person's estate, and any other person as ordered by the court. 

(4) A conservator shall give notice of the filing of the conservator's inventory, report, or plan of conservatorship, together with a copy of the inventory, report, or plan of conservatorship to the protected person and any other person the court directs. The notice must be delivered or sent within ten days after the filing of the inventory, report, or plan of conservatorship. 


C.R.S. §15-14-114. Waiver of Notice  A person may waive notice by a writing signed by the person or the person's attorney and filed in the proceeding in accordance with Colorado rules of probate procedure. However, a respondent, ward, or protected person may NOT waive notice. 

15-14-417.  Compensation, Fees, Costs, and Expenses of Administration -expenses. (1)  Compensation.  If not otherwise compensated for services rendered, any visitor, guardian, conservator, special conservator, lawyer for the respondent, lawyer whose services resulted in a protective order or in an order beneficial to an incapacitated person or to a protected person’s estate, any physician, guardian ad litem, or any other person appointed by the court is entitled to reasonable compensation from the estate even if no fiduciary is appointed.  Except as limited by court order, compensation may be paid and expenses reimbursed without court order.  In a temporary conservatorship, compensation may only be paid with court approval after notice and hearing.  If the court determines that the compensation is excessive or the expenses are inappropriate, the excessive or inappropriate amount must be repaid to the estate. 

(2)  Fees.  Factors to be considered as guides in determining the reasonableness of any fee referred to in this section or in this article or in article 16 of this title, include the following: 

(a)  The time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the service properly; 

(b)  The likelihood, if apparent, that the acceptance of the particular employment will preclude the person employed from other employment; 

(c)  The fee customarily charged in the locality for similar services; 

(d)  The amount involved and the results obtained; 

(e)  The time limitations imposed by the circumstances; 

(f)  The experience, reputation, and ability of the person performing the services. 

(3)  Expenses in estate litigation.  For purposes of this article or article 16 of this title, if any guardian, conservator, special conservator, or court-appointed fiduciary defends or prosecutes any proceeding in good faith, whether successful or not, he or she is entitled to receive from the estate his or her necessary time, expenses, and disbursements including reasonable attorney fees incurred.  Any such person or fiduciary who is unsuccessful in defending the propriety of his or her actions in a breach of fiduciary duty action shall not be entitled to recover expenses under this section to the extent of any matters on which such breaches are found. 

(4)  Expenses incurred in defense of fiduciary fees.  For purposes of this article and article 16 of this title, if any fiduciary is required to defend his or her fees or costs, at the end of the proceedings, the court shall consider the fees and expenses incurred by the fiduciary in a fee review.  The court has the authority and duty to determine whether to award to the fiduciary the fiduciary’s own fees and costs, including the fiduciary’s own attorney fees and costs, incurred in the defense of the fiduciary’s fees and costs as the court deems equitable under the circumstances of the case.  Any award of fees or costs to the fiduciary may be ordered paid from, and may be allocated among, the estate or trust, or from the person, party, or organization that required the fiduciary to defend his or her fees or costs, as the court deems just. 

(5)  Priority for payment of guardianship or conservatorship costs and expenses of administration after the death of the incapacitated person or protected person.  When an incapacitated person or a protected person dies, all fees, costs, and expenses of administration of the guardianship or conservatorship including any unpaid guardian or conservator fees and costs and those of their counsel may be submitted to the court for court approval in conjunction with the termination of the guardianship or conservatorship estate.  Thereafter, all court-approved fees, costs, and expenses of administration arising from the guardianship or conservatorship shall be paid as court-approved claims for costs and expenses of administration in the decedent’s estate.  In the event that there are insufficient funds to pay all claims in the decedent’s estate in full, the fees, costs, and expenses of administration arising from the guardianship or conservatorship shall retain their classification as “costs and expenses of administration” in the decedent’s estate and shall be paid pursuant to section 15-12-805. 


(6)  A fiduciary who is a member of a law firm may use that law firm and charge for the 
legal services of the members and staff of that firm to assist the fiduciary in his or her 

duties as a fiduciary.  
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